STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS
RANCY F. SNYDER
Petiti oner,
CASE NO. 93-7163RU

VS.

DEPARTMENT OF MANAGEMENT SERVI CES
DI VI SI ON OF RETI REMENT,

Respondent .
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FI NAL CRDER

Pursuant to notice, the D vision of Administrative Hearings, by its duly
designated Hearing O ficer, Claude B. Arrington, held a formal hearing in the
above-styl ed case on January 28, 1994, in Tall ahassee, Florida.

APPEARANCES

For Petitioner: Rancy F. Snyder, pro se
1318 Northwest 11th Pl ace
Fort Lauderdale, Florida 33311

For Respondent: Larry D. Scott, Esquire
Assi stant Division Attorney
Cedars Executive Center, Building C
2639 North Monroe Street
Tal | ahassee, Florida 32399-1560

STATEMENT OF THE | SSUES

The issues raised by the petition filed in this proceeding, as anmended, is
whet her the Respondent's Menorandum No. 82-73 is a rule and an invalid exercise
of delegated legislative authority. To reach those issues, it nust be
det erm ned whet her Petitioner has standing to bring this action

PRELI M NARY STATEMENT

On January 4, 1994, Petitioner filed a "Petition" alleging that Menorandum
No. 82-73 issued by the Respondent is an unpromulgated rule that is an invalid
exerci se of delegated |legislative authority. On January 10, 1994, Petitioner
filed a "Motion for Summary Final Order”, which was denied. On January 19,
1994, Respondent filed a "Motion to Disnmiss", which was deni ed. Respondent
filed an answer to the petition which raised as an affirmative defense the
all eged failure of the Petitioner to assert his standing to bring this rule
chal | enge. On January 28, 1994, immediately prior to the start of the formal
hearing, the Petitioner filed, w thout objection from Respondent, an "Amendnent
to Petition". This "Arendrment to Petition” was accepted by the undersigned.



At the formal hearing, Petitioner testified on his own behalf and presented
the additional testinmony of Lawence J. G bney, the actuary for the State
Retirement System Respondent presented the additional testinony of Sarabeth
Snuggs, the Chief of Respondent's Bureau of Enrollnment and Contri buti ons.
Petitioner presented five exhibits, three of which were accepted into evi dence
and two of which were rejected. In addition, a copy of the Florida Retirenent
Syst em Handbook was accepted as a Hearing Oficer exhibit. Oficial recognition
was taken of Rule 60S-2.006(2), Florida Adm nistrative Code.

No transcript of the proceedings has been filed. At the request of the
parties, the tine for filing post-hearing subm ssions was set for nore than ten
days follow ng the hearing. Consequently, the parties waived the requirenent
that a reconmended order be rendered within thirty days after the close of the
hearing. Rule 60Q 2.031, Florida Adm nistrative Code. Rulings on the parties
proposed findings of fact may be found in the Appendix to this Reconmrended
O der.

FI NDI NGS OF FACT

1. Petitioner is an enployee of Broward County, Florida. Broward County
is an enployer in the Florida Retirenent System As a result of his enpl oynent
with Broward County, Petitioner is a nenber of the Florida Retirenent System
(FRS)

2. The Division of Retirement is the adm nistrative agency for the FRS

3. The FRS is a trust that is qualified under Section 401(a) of the
Internal Revenue Code as a defined benefit plan

4. The FRS is noncontributory for individual menbers. Contributions are
made by participating FRS enpl oyers.

5. Respondent's Bureau of Enrollnent and Contributions receives reports of
contributions and service credit fromthe various participati ng FRS enpl oyers.
The Bureau of Enrollment and Contributions reviews the information reported to
determine if the reporting enployer is paying the correct anount of
contributions and reporting the correct service credit for the individua
menbers of the FRS. The information provided to the Bureau of Enrollnent and
Contri buti ons does not include the day-to-day enploynment responsibilities of the
i ndi vi dual nenbers of the FRS

6. The | eave status of an individual nenber of the FRS is irrelevant to
the actuarial soundness of the FRS Trust Fund if the enploying agency reports
t he individual nmenber as one of its enployees and the enpl oyi ng agency pays its
contributions into the FRS Trust Fund for the individual

7. On February 18, 1981, Respondent issued Menorandum No. 81-40, on the
subj ect of "Menbership in the Florida Retirement System for Enpl oyees on Leaves
of Absence", which provides, in pertinent part, as foll ows:

Recently, a question arose as to the Florida Retirenent
System (FRS) status of enpl oyees who are granted | eaves
of absence to work with the enpl oyers who are not
menbers of the Florida Retirement System The specific
i nqui ry was whether an FRS enpl oyer nmay continue to
report such an enployee on its payroll with the current
enpl oyer reinbursing the FRS enpl oyer for all expenses



8.
Di strict

Duri ng Leaves-of - Absences”.

including retirement contributions. The answer to this
qguestion may be found in Section 121.021(10) and (11),
Fl orida Statutes.

As stated in Section 121.021(11), Florida Statutes,
"officer or enployee" for retirement purposes is
defined as " any person receiving salary paynents
for work performed in a regularly established position
and, if enployed by a city or special district,

enpl oyed in a covered group." Section 121.021(10)
defines "enpl oyer" as, " any agency, branch
department, institution, university, institution of

hi gher education, or board of the state, or any county
agency, branch departnment, board, district schoo
board, or special district of the state, or any city of
the state which participates in the systemfor the
benefit of its enpl oyees.”

Unl ess the enployer with whomthe enpl oyee is working
during the | eave of absence fromthe FRS enpl oyer
satisfies the definition of "enployer” in Section

121. 021(10), Florida Statutes, and unless the enpl oyee
is performng work in a regularly established position
as specified in Section 121.021(11), Florida Statutes,
it would be inproper (not lawful) for the FRS enpl oyer
to continue to report the enpl oyee on the nonthly
payroll submtted to the Division of Retirenent.

Not hwi t hst andi ng t he foregoi ng, such enpl oyee may stil
receive retirenment credit for the period of the |eave
of absence. Under the provisions of Section 121.121
Florida Statutes, ("Future Service to Include Leaves of
Absence") and FRS Rule 22B-2.06 ("Credit for Leaves of
Absence after Novenber 30, 1970"), the enpl oyee may
purchase retirenent credit for the period of the |eave
of absence, provided the conditions stated in the
retirement |aw are satisfied. Also, nothing in the
retirement |aw would prohibit or in any way prevent the
non- FRS enpl oyer with whom the enpl oyee i s working
whil e on | eave of absence fromhis job with the FRS
enpl oyer from conpensating or reinbursing the enpl oyee
for the cost of purchasing as creditable service the
period of the | eave of absence upon his or her return
to covered enploynent with the FRS enpl oyer.

On Cctober 13, 1982, Menorandum No. 82-73, addressed to all Florida

School Boards, was issued by Respondent as an "Addendum to Menorandum
No. 81-40 Regarding Florida Retirenent System (FRS) Menbership for
Menor andum No. 82-73 contains the all eged

Enpl oyees

unpronul gated rulel that is being challenged by Petitioner, and provides, in

pertinent

part, as follows:

Menor andum No. 81-40 dated February 18, 1981 . . . was
issued in response to an inquiry as to whether an FRS
enpl oyer may continue to report an enpl oyee for
retirement who is granted a | eave-of -absence to work
for a non-FRS enmployer. 1In that case, the FRS enpl oyer



was being reinbursed for the enpl oyee's sal ary expenses
by the non-FRS enployer. Qur advice was that it would
be i nproper to continue reporting such person for
retirement credit since the enployee was not performng
work in a regularly established position. However, we
did point out that such | eave-of-absence could be
clained later as creditable service by the enpl oyee
under certain conditions.

Upon reflection, it appears that our earlier advice was
not entirely correct. Therefore, the follow ng new
instructions are issued to supersede those contained in
Menmor andum No. 81-40:

Anytine an enpl oyee of an FRS agency is granted a

| eave-or-absence and is continued in pay status by the
FRS agency and is reported by that agency for wages on
the IRS W2 Form the enpl oyee shall continue to be
reported for retirement credit while on the | eave-of-
absence with pay, even if the enployee's salary
expenses are reinbursed to the FRS agency by the non-
FRS entity. See FRS Rule 22B-2.06(2), F.A C

9. Rule 22B-2.06(2), Florida Adm nistrative Code, now nunbered Rul e 60S-
2.006(2), Florida Admi nistrative Code, provides, in pertinent part, as follows:

(2) If a nenber (an individual nmenber of FRS) is
granted a | eave of absence with full pay at the rate he
was being paid prior to the | eave of absence, and the
conpensation received during such period is paid in
accordance with 60S-1.004(a) or (b), the menber shal

not be considered on | eave of absence for retirenent
pur poses and the contributions required by Section
(sic) 60S-3.003 shall continue to be made and he shal
continue to receive full retirement credit for the
period he is on | eave of absence pay.

10. Rule 60S-2.006(2), Florida Adnministrative Code, is not being
chal l enged in this proceedi ng.

11. Petitioner is a vested nenber of the FRS with over 17 years of
creditable service. Petitioner paid to the FRS the sum of $2,746.57, on
February 27, 1990, in order to purchase credit for four years of mlitary
servi ce.

12. Petitioner failed to establish that the policy reflected by Menorandum
82-73 will affect any recognizable interest that he m ght have. There will be
no actuarial inmpact on the FRS and no dimnution in value of the FRS as a result
of this policy. Al though Petitioner asserts that the policy may result in a
di squalification of the FRS plan by the Internal Revenue Service, he presented
no evi dence, other than his speculation, in support of that assertion



13. The policy statenent contained in Menorandum 82-73 was addressed to
all Florida District School Boards and it is not specifically incorporated in
t he FRS Handbook that is nade available to nenbers of the FRS. Fromthose
facts, Petitioner concludes that the FRS breached a fiduciary duty it had to its
menbers by failing to notify all nenbers of the policy. Even if Petitioner's
conclusion is accepted, Petitioner failed to establish that this alleged breach
of a fiduciary duty affected any recogni zabl e interest that he m ght have.

CONCLUSI ONS OF LAW

14. The Division of Admi nistrative Hearings has jurisdiction of the
parties to and the subject matter of this proceeding. Sections 120.535, 120. 56,
and 120.57(1), Florida Statutes.

15. The term"invalid exercise of delegated |legislative authority" and the
term"rule" are defined by Section 120.52(8) and (16), Florida Statutes,
respectively.

16. Section 120.535, Florida Statutes, provides, in pertinent part:

(1) Rulemaking is not a matter of agency discretion
Each agency statenment defined as a rul e under s.
120.52(16) shall be adopted by the rul emaki ng procedure
provided by s. 120.54 as soon as feasible and

practi cabl e.

(2)(a) Any person substantially affected by an agency
statenment may seek an adm nistrative determ nation that
t he statenent violates subsection (1).

17. Section 120.56(1), Florida Statutes, provides, in pertinent part, as
fol | ows:

(1) Any person substantially affected by a rule may
seek an adm nistrative determ nation of the invalidity
of the rule on the ground that the rule is an invalid
exerci se of delegated | egislative authority.

18. In this proceeding, it is not necessary to reach the issues of whether
the statenment contained in Menorandum 82-73 neets the statutory definition of a
rule or whether the statenent is an invalid exercise of delegated |egislative
aut hority because the Petitioner does not have the standing to bring this
action. Petitioner has not established that he has been affected by Menorandum
82-73 in any manner

ORDER
Based on the foregoi ng Findings of Fact and Concl usions of Law, it is

ORDERED t hat the subject rule challenge be, and the sane hereby is, DEN ED.



DONE AND ORDERED this 14th day of March 1994 in Tal |l ahassee, Leon County,
Fl ori da.

CLAUDE B. ARRI NGTON

Hearing Oficer

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-1550
(904) 488-9675

Filed with the derk of the
Di vision of Admi nistrative Hearings
this 14th day of March 1994.

ENDNOTE

1/ The portion of the nenorandumthat constitutes the alleged unpronul gated
rul e has been underlined for enpahasis.

APPENDI X TO RECOVWENDED ORDER, CASE NO 93-7163RU

The followi ng rulings are made on the proposed findings of fact submtted
by the Petitioner

1. The proposed findings of fact in paragraph 1 are addressed as
prelimnary matters, but are rejected as bei ng unnecessary as findings of fact.
2. The proposed findings of fact in paragraphs 2, 3, 4, 5, and 6 are
adopted in material part by the Final O der

3. The proposed findings of fact in paragraphs 7, 8, 9, 10, and 11 are
rejected as being the recitation of testinony. These proposed findings are
unnecessary to the concl usi ons reached.

The proposed findings of fact submtted by the Respondent are adopted in
material part by the Final Oder

COPI ES FURNI SHED:

Rancy F. Snyder
1318 Nort hwest 11th Pl ace
Fort Lauderdal e, Florida 33311

Larry D. Scott, Esquire

Assi stant Division Attorney
Cedars Executive Center
Building C

2639 North Monroe Street

Tal | ahassee, Florida 32399-1560



A J. MMullian, IIl, Drector
Di vi sion of Retirenent

Cedars Executive Center

2639 North Monroe Street

Tal | ahassee, Florida 32399-1560

Paul A Rowell, Ceneral Counse
Depart ment of Managenent Services
312 Kni ght Building

2737 Centerview Drive

Tal | ahassee, Florida 32399- 0950

WIlliamH Lindner, Secretary
Depart ment of Managenent Services
Kni ght Buil di ng, Suite 307

Koger Executive Center

2737 Centerview Drive

Tal | ahassee, Florida 32399-0950

Li z d oud, Chi ef

Bur eau of Adm nistrative Code
The Elliot Building

Tal | ahassee, Florida 32399-0250

Carrol |l Webb, Executive Director
Adm ni strative Procedures Committee
Hol | and Bui | di ng, Room 120

Tal | ahassee, Florida 32399-1300

NOTI CE OF RI GHT TO JUDI Cl AL REVI EW

A party who is adversely affected by this final order is entitled to judicial
review pursuant to Section 120.68, Florida Statutes. Review proceedings are
governed by the Florida Rul es of Appellate Procedure. Such proceedings are
commenced by filing one copy of a Notice of Appeal with the Agency Cerk of the
Division of Administrative Hearings and a second copy, acconpanied by filing
fees prescribed by law, with the District Court of Appeal, First District, or
with the District Court of Appeal in the appellate district where the party
resides. The Notice of Appeal nust be filed within 30 days of rendition of the
order to be reviewed.



